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PREFACE

This edition of the D esel Desulfurization - Questions and
Answers replaces the D esel Desul furization interimdocunent issued on
May 20, 1993 and responds to additional questions raised through
approxi mately July 15, 1993 concerning the manner in which the United.
States Environmental Protection Agency intends to inplenent and
enforce the diesel desulfurization regulations at 40 CFR 88 80 and 86.
It was prepared by the Field Qperations and Support D vision of the
G fice of Mbile Sources, United States Environmental Protection
Agency.

Regul ated parties may use this docunment to aid in achieving
conpliance with the diesel Desulfurization regulations. However, it
does not in any way alter the requirenments of the diesel
desul furization regul ations. Wile the answers provided in this
docunent represent the Agency’'s interpretation and general plans for
enforcenent at this tune, some of the responses may be changed as
addi tional information becones avail able or as the Agency reconsiders
certain issues.

Ve will attenpt to respond to any additional questions on this
subject. Please send any such questions in witing to Director, Field
Qperations and Support Division (6406J), United States Environnental
Protection Agency, 401 MStreet, S.W Wshington, D.C 20460.

Mary T. Smth (Signature)
D rector
Field Qperations and Support D vision

Washi ngton, D.C
August 5, 1993
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APPLI CABI LI TY OF THE REGULATI ONS
1. CQuestion: What is the definition of diesel fuel?

Answer: “D esel fuel nmeans any fuel sold in any State and
suitable for use in diesel notor vehicles and diesel notor vehicle
engi nes, and which is commonly or commercially known or sold as
di esel fuel." 40 CFR 8§ 80. 2(X).

2. Question: Wiat is the definition of notor vehicle?

Answer: “The term‘notor vehicle neans any sel f-propelled
vehi cl e designed for transporting persons or property on a street or
hi ghway." Oean Air Act 8§ 216(2).

3. Question: Does the on-highway diesel fuel requirenment extend to
other fuels such as heating fuels, kerosene, jet fuel, and narine or
railroad diesel ?

Answer: Any petroleumdistillate product, produced and
distributed coomercially or exclusively for the mlitary, that is
suitable for use in diesel notor vehicles or diesel notor vehicle
engines will be treated as diesel fuel. This includes, but is not
l[imted to, any diesel fuel, fuel oil, furnace oil, heating oil,
kerosene, jet fuel, JP-4, JP-5, JP-8, narine diesel or railroad
diesel that is suitable for use as a diesel notor vehicle fuel, or is
suitable for blending with diesel notor vehicle fuel. Any such
product should conply with the requirenments for on-hi ghway diesel
or, wth the exception of the fuels listed bel ow, nust be dyed.

Certain fuel grades will be considered exenpt fromthe dyeing
requirenent. First, EPAw Il not require that high sulfur jet fue
be dyed, because of the conflicting dyeing schenme used to distinguish
bet ween avi ation gasoline and jet fuel. Under that schene, aviation
gasoline is dyed blue while jet fuel is undyed, in order to ensure
that jet aircraft are not fueled with aviation gasoline, and that
pi ston-driven aircraft are not fueled with jet fuel. EPAw Il not
require that heavy petroleumdistillate products be dyed. These
heavier fuels are not suitable for dyeing, due to their nornal dark
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color, or suitable for use in on-highway diesel notor vehicles or on-
hi ghway di esel notor vehicle engi nes because of their high viscosity
and instability. Heavy distillate products that will be exenpt from

the dyeing requirenent are Fuel Gls Gades No. 4, No. 5, and No.6,

D esel Fuel Gl Gade No. 4-D, Marine Fuels G ades DMB, DMC, and RVA-
10 through RM.-55, and Gas Turbine Fuel Gls Gades No. 3-GI and No.

4 GI.

The exception for jet fuel is strictly limted to the dyeing
requirenent in 40 CFR 8 80.29(b) to fuels maintained in a segregated
distribution systemand not available at any tine for on-hi ghway use.
Any jet fuel or kerosene that is blended with diesel fuel, for use in
di esel notor vehicles nust neet the sulfur and cetane (or aromati c)
requirements of 40 CFR 8§ 80.29(a).

4. Question: My parties continue to blend jet fuel with diese
fuel for certain seasonal performance requirenents?

Answer: EPA recogni zes that it has been the practice in the
industry to blend various jet fuels or kerosenes with diesel fuel, in
order to inprove diesel engine performance during certain times of
the year. Al regulated parties involved in the production,
distribution or use of such blends nust ensure that final products
conply with the regulations. This may necessitate the use of a | ow
sul fur jet fuel or kerosene, or the use of a very |ow sul fur diese
fuel to accommodate the bl ending of current jet fuels.

5. Question: WII off-highway users of diesel fuel such as farmers
and construction site operations doing predomnantly on-premse field
work be required to use | ow sul fur diesel to transport equi prent from
Point Ato Point Bif on state, county, or federal roads and

hi ghways, or, to transport agricultural products fromPoint Ato
Point B prior to transfer to a second party?

Answer: These regul ations apply to fuels used by notor vehicles.
D esel powered trucks and other equi pnent that neet the definition of
nmotor vehicles are required to use | ow sul fur diesel fuel, even if
used only in a farmor construction site setting.

6. Question: What are exanples of vehicles or equi pnent that do not
meet the definition of notor vehicle, and therefore are not required
to use |l ow sul fur diesel fuel?

Answer : For the purpose of determning the applicability of the
nmotor vehicle definition, Aean Air Act § 216(2), 40 CFR § 85. 1703
states a vehicle which is self-propelled and capabl e of transporting
a person or persons or any naterial or any permanently or tenporarily
affi xed apparatus shall be deened a notor vehicle, unless any one or
nmore of the criteria set forth below are net, in which case the
vehicl e shall not be deened a notor vehicle and excluded fromthe
operation of the Act:

(1) The vehicle cannot exceed a maxi num speed of 25 mles per hour
over |evel, paved surfaces; or



(2) The vehicle | acks features custonarily associated with safe and
practical street or highway use, including, but not limted to, a
reverse gear (except in the case of notorcycles) a differential, or
safety features required by state and/or federal |aw, or

(3) The vehicle exhibits features which render its use on a street or
hi ghway unsafe, inpractical, or highly unlikely, including, but not
limted to, tracked road contact neans, an inordinate size, or
features ordinarily associated wth mlitary conbat or tactical
vehi cl es such as arnor and/ or weaponry.

Exanpl es of vehicles which do not nmeet the notor vehicle definition
include, but are not limted to, agricultural tractors, conbines,
backhoes, excavators, and bul | dozers. EPA s Manufacturers Qperations
D vision (MD) nmakes determnations of the applicability of the Act’s
notor vehicle definition upon witten request. MDD also maintains a
list of vehicles that have been determned to be excluded fromthe
nmot or vehicle definition.

That |ist or an exclusion determnation nmay be obtained by witing MD
at:

Manuf act urers Program Branch

Manuf acturers Qperations D vision (6405J)
U S. Environnental Protection Agency
Washi ngton, D.C 20460

(202) 233-9250

Requests for determ nations of exclusion nust contain, at a mni num
descri ptions, dinmensions and phot ographs or draw ngs of the vehicle.

Manuf acturers often propose the use of speed |limting devices
such as governors to neet the criterion at 85.1703(a) (1) described
above. MDD eval uates governors for their permanence, |ikelihood of
tanpering and resi stance to tanpering.

Any person who nodifies an excluded vehicle into a configuration
that neets the definition of notor vehicle may be considered to be a
manuf acturer of new notor vehicles. The Oean Air Act provides for
substantial civil penalties for the introduction into commerce of new
nmotor vehicles that are not certified to conply with federal em ssion
requi renents.

7. Question: Do the regulations apply to all 50 states, U S
possessions and territories?

Answer: The requirenents of 8§ 80.29 apply to all fifty states,
U S. possessions, and territories. Under Aean Air Act 8§ 211(i)(4)
the States of Al aska and Hawaii may petition for an exenption from
t hese requirenents, and such petitions nmay be filed under Aean Ar
Act 8§ 325 on behalf of GQuam American Sanoa, the Virgin Islands, and
the Northern Mariana |slands. Thus far, only Anerican Sanpa has been
granted a waiver. The state of A aska has petitioned for a waiver and
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EPA expects to act on this petition before Cctober 1, 1993. In
addition, on May 12, 1993, Quamsubmtted a waiver petition to the

Agency.

8. Question: Wuld EPA consider an enforcenent policy during the
first nmonth of the programthat would, in effect, "stagger"
enf orcenent down the distribution systen?

Answer: Al regulated parties will be expected to be in
conpl i ance on Cctober 1, 1993 since the industry wll have received
over three years of lead tine before the regulations go into effect.
However, EPA recogni zes that dyed hi gh-sul fur diesel fuel may not be
readily available until August. |If a regulated party is able to
denonstrate that it is customary to stock up on diesel fuel over the
summer for fall and/or w nter needs, EPA may exercise its enforcenent
di scretion when clear high sulfur diesel fuel is discovered at a
whol esal e purchaser-consuner facility during Cctober and Novenber
1993. The regul ated party will have to denonstrate that storage of
large quantities of high sulfur diesel is customary, that the undyed
product was purchased prior to Septenber 1, 1993, that this is the
normal time of year that such product is purchased, and that the
product is intended exclusively for off-hi ghway purposes only.
However, EPA will not “stagger" enforcenent or use enforcemnent
di scretion regarding the sulfur and cetane or aronatics standards for
on- hi ghway di esel fuel.

TESTI NG AND SAMPLI NG METHODOLOGE ES

9. Question: Inits analysis of comments on testing of fuel sulfur

| evel s (55 Federal Register 34130, August 21, 1990), EPA states that
the Agency will use the ASTM D 2622 (Standard Test Method for Sul fur
in Petrol eum Products by X-Ray Spectronetry) test method for

enf orcenent purposes. EPA received comments during the rul emaki ng that
t he equi pnent necessary to conplete ASTM D 2622 is costly, and EPA
shoul d therefore all ow use of ASTM D 4294 (Standard Test Method for
Sul fur in Petrol eum Products by Energy-D spersive X-Ray F uorescence
Spectroscopy), which is essentially as accurate as ASTM D 2622 but
costs significantly | ess. EPA decided that for the purposes of
establishing a defense to an alleged violation for the sul fur
percentage a regul ated party may use D 4294, provided that the party
has evidence fromthe manufacturer or others that it reliably produces
results substantially equivalent to ASTM D 2622. Wat woul d EPA

consi der an appropriate methodol ogy and/or docunentation to validate
an alternative anal ytical technique?

Answer: EPAintends to use the results of tests using D 2622 as
the basis for enforcenment of any sulfur content violations. In a case
where a refiner or inporter is presuned liable for a violation of the
sul fur standard, one defense elenent is the results of tests on the
product in question performed using D 2622. The regul ati ons provi de
that an alternative sulfur test nmethod is D 4294, provided that the
refiner or inporter is able to properly performthis test nethod, to
support its data with a quality control plan, and has data fromthe
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manuf acturer or a qualified independent or in-house |aboratory that
the nethod reliably produces results substantially equivalent to the
D 2622 nethod. Only nethods D 2622 and D 4294 may satisfy a refiner’s
or inporter’s sulfur test result defense el enent.

| f asked to support sulfur test results generated using the D
4294 nmethod, a refiner or inporter should be prepared to submt the
followi ng: a copy of the actual anal ytical procedure used; a copy of
the quality assurance/quality control plan that was used by the
| aboratory and records denonstrating the actual conduct of this plan;
records that describe the interferences to which the procedure used is
subject, if any, and the corrections which were nmade to correct for
any interferences that are present; and records which reflect that al
standards were prepared in the sane matrix as the sanple in question.
“Evi dence fromthe manufacturer or others” to show equival ency of the
D 4294 nethod with D 2622 woul d consi st of a data correl ation program
conducted by an independent and inpartial party in accordance with
sound | aboratory and engi neering principles. This correlation program
shoul d include informati on and data regarding the preparation of
sanpl es, instrument calibration, quality control, and data anal ysis.

Parties other than refiners and inporters may use sul fur test
met hods ot her than D 2622 or D 4294 in establishing a defense provided
the party is able to denonstrate that the method was properly
performed and correlated with the D 2622 met hod.

10. Question: WII EPA approve ASTM D 5186 in place of, or as an
alternative to D 1319 for purposes of neasuring the aromatic content
of diesel fuel?

Answer: EPA has approved only ASTM et hod D 1319 for neasuring
the aromatic content of diesel fuel, and this is the only nethod that
will be used by EPA for enforcenment purposes. Refiners and inporters
are required by 40 CFR 88 80.30(g)(2)(ii) and (g)(4)(i) to use nethod
D 1319 when establishing a defense. Parties other than refiners and
inporters are free to use any test procedure for determning aronatic
content when establishing a defense, so long as the procedure is
approved by ASTM and the procedure is performed properly and is
correlated with method D 1319.

11. Question: |Is EPAwlling to participate in round-robin
correlation prograns? |If so, how nust regul ated parties
participating in such prograns incorporate correlation results?

Answer: EPA is presently unable to participate in round-robin
and correl ation prograns due to budget constraints.

12. Question: Howw |l the upcomng ASTMround robin study for the
proposed new ASTM DXXX test nethod for sulfur in petrol eum products
affect EPA s endorsenent of D 26227

Answer: If a newtesting nethod for sulfur content is devel oped
that, produces results equivalent to ASTM D 2622, EPA w || consi der
adopting the new net hod as the approved nethod. Such a change woul d

7



be acconplished through rul enaki ng that would give all interested
parties an opportunity to comrent. Because notice and conment
rulemaking is a | engthy process, however, EPA does not anticipate any
changes in the near future.

13. Question: |Is EPA aware of any other source of certified di-
nornmal butyl sulfide other than Phillips Petrol eun?
Answer: Phillips Petroleumis the only source of certified di-

normal butyl sulfide (CH3(CH)3-S (CGH2)3CH3) of which EPA is aware.

14. Question: WII EPA allow butyl sulfide as a substitute for di-
normal butyl sulfide?

Answer: The D 2622 net hod specifies use of certified di-nornal
butyl sulfide. It is not the intention of EPAto require calibration
using an unavail able standard material, however. It is EPA s
interpretation that any simlar sulfur containing hydrocarbon with a
normal boiling point lying within the distillation range of diesel
fuel may be used as a standard material, provided that the sel ected
conpound is of sufficient purity. A source of non-certified di-nornal
butyl sulfide is Aldrich Chem cal Conpany.

15. Question: WII the EPA | aboratory nake any corrections for the
difference in matrices between mneral oil and diesel fuel? 1f so,
will EPA allowthe use of NST fuel oil standards in calibration
such as is allowed in ASTM D 42947

Answer: D 2622 requires that calibration standards be prepared in
white oil. EPA does not expect a shift in the result of the tests,
provided that the APl gravity of the white oil used is simlar to the
gravity of the fuel being tested. If a white oil cannot be found
nmeeting this requirenent, EPA believes it is satisfactory to
substitute any sulfur-free petrol eumbased oil with a distillation
range simlar to the diesel fuel being tested. EPA al so encourages
the use of the NNST sulfur in fuel oil Standard Reference Materials
in verifying the accuracy of the test nethod. These NI ST Standard
Ref erence Materials nay al so be used for calibration. N ST standards
may be purchased from

National Institute of Standards and Technol ogy (N ST)
Standard & Reference Materials Program D vi sion
Qustoner Sales Ofice

Bui | di ng 202, Room 204

Gai t her sburg, MD 20899

Tel ephone: 301-975-6776

FAX: 301-948- 3730

16. Question: How does a regul ated party show equi val ency with ASTM
D 2622 when using on-1line anal yzers?

Answer: |If the analyzer is hard plunbed into a pipeline, it is
reasonable to pull a sanple, for exanple, once per shift, and anal yze
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the sanple on a | aboratory version of ASTM C 4294 for an ongoi ng
conparison. As with all ASTM D 4294 instrunents, a sanple shoul d
occasional | y be checked agai nst an ASTM D 2622 instrunent. It is
al so advisable in such a situation to have an alternate inlet to
all ow an occasional N ST standard to be injected for further
confi dence.

EPA deci ded that for the purposes of establishing a defense to an
all eged violation for the sul fur percentage, a regul ated party nay
use D 4294, provided that the party has evidence fromthe
manuf acturer or others that it reliably produces results
substantially equivalent to ASTM D 2622.

17. Question: Wat brand and type of equipnment will EPA use in the
field for determning the sul fur content, cetane index, and aromatics
content in diesel fuel?

Answer: EPA is presently investigating the use of various types
of field testing equi prment for measuring sul fur content, cetane index
and aromatic content. EPA has not selected any particular instrunents
at this tinme, but intends to do so in the near future.

TESTI NG TOLERANCE

18. Question: Wuat is the nmaxi num nmeasured sul fur content that EPA
plans to all ow, above which possibl e enforcenent action nay be taken?

Answer: As a matter of enforcenent discretion, EPAw || take
enforcenent action only when its diesel sulfur test results are 0.055
wei ght percent or greater.

19. Question: Can test reproducibility for sulfur content of highway
di esel fuel be handled in a manner simlar to that for gasoline vapor
pressure, whereby the pipeline nay average its test result with that
of the refiner’s. For exanple, a refiner tests a batch of diesel

fuel to be bel ow 0.05 wei ght percent and transfers the product to a

pi peline; the pipeline tests the fuel with a result that is greater
than 0.05 weight percent. If the average of the two tests is equal to
or less than 0.05 wei ght percent, can the shipnment be accepted by the
pi pel i ne?

Answer: |If any party downstreamof the refiner/inporter facility,
including a pipeline, tests the sulfur content of diesel fuel to be
0. 055 wei ght percent or greater, the product should be considered in
violation of the diesel sulfur standard, regardl ess of any
contradictory test results by the refiner.

20. Question: The regulations state that on-hi ghway diesel nust be
0. 05 wei ght percent sul fur maxi rumand nmeet either the 40 cetane
i ndex mnimumor 35 volume percent aromati c naxi rum Assum ng one
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bat ch nmeets the sul fur maxi mum and cetane i ndex m ni mum and anot her
batch nmeets the sulfur and aronmatic naxinum it is conceivable that a
bl end of two conplying fuels will not nmeet the cetane index m ni num
or the aromatic maxi num WII| EPA allow m xtures of conplying

bat ches?

Answer: EPA is aware of the theoretical potential that when two
conpl yi ng batches of diesel sulfur fuel are conbined, the resulting
m xture mght not neet all applicable standards for diesel fuel. EPA
believes there is small |ikelihood that such mxtures will in fact
occur. Only certain mxtures of diesel fuel produced to the cetane
standard and diesel fuel produced to the aromatic standard will yield
this antagonistic result, and the volume of diesel fuel that will be
produced to the aromatic standard likely will be very snall.

In the case where diesel fuel is discovered that violates the
aronmatic and cetane standard, it is a violation of the regul ations.
However, EPA may exercise its enforcenent discretion and not pursue
an enforcenent action where the responsible party clearly
denonstrates that the violation is the result of mxing diesel fue
that met the standards for cetane with diesel fuel that net the
standard for aromatic content. Furthernore, EPA does not believe
there would be a significant environmental inpact resulting fromsuch
a mxture as there clearly is under the volatility regul ati ons when
10% et hanol gasoline is blended with clear gasoline.

21. Question: Wiat is the mninum nmeasured cetane i ndex that EPA
plans to all ow, bel ow which possibl e enforcenent action nay be taken?

Answer: As a matter of enforcenment discretion, EPA will take
enforcenment action only as a result of a cal cul ated cetane index of
| ess than 39.5.

22. Question: Many refiners blend a chemcal additive into diesel
fuel to inprove the fuel’s cetane rating. The use of such additives
does not change the cal cul ated cetane i ndex. Wuld EPA consider a
nodi fication to the diesel regulations to adjust the cetane index for
t he purpose of conpliance with m ni numcetane i ndex requirenent to
recogni ze use of such cetane inprovers?

Answer: EPA will evaluate conpliance with the diesel sulfur
cetane requirenment only using the nethodol ogy specified in 40 CFR
8§ 80.2(w).

DYEI NG OF DI ESEL FUEL

23. Question: Is 1,4 - dialkylamno-anthraquinone the only blue dye
that is approved for use?

Answer : Yes

24. Question: |Is there a mninmm bl ue dye concentration required, or
is there a recommended concentration?
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Answer: EPA will not recommend specific dye concentrations to be
used. Regul ated parties bear the burden of adding sufficient dye to
acconpl i sh the goal of the dyeing programor risk fuel being tested
as on highway fuel. Some darker colored fuels may require that
additional dye be added in order for the dye to be visible. Any
di esel fuel which does not show visibl e evidence of being dyed wll
be considered to be available for use on-hi ghway, and subject to the
regul ati ons.

25. Question: Since sone high sulfur diesel has a yellowlike col or
bl ue dye will produce a green tint in sone high sulfur diesel. WII
this color be recognized as visible evidence of the presence of bl ue
dye?

Answer: EPA is aware that the specific dye required by the
regulations will not normally be blue after being added to sone
diesel fuels. Due to its characteristic yellow sh color, diesel fue
w Il often appear green after being dyed. Therefore EPA wi || consider
such product as having been dyed, absent any indication to the
contrary.

26. Question: Inport termnal operators frequently receive un-dyed,
hi gh-sul fur diesel fuel fromabroad. At what point nust the required
dye be added?

Answer: Inporter facilities nust add the required dye to the
non- conpl yi ng, hi gh-sul fur diesel fuel before it is introduced into

commerce . Thus, the dye nay be added to the high-sul fur diesel fuel
at the truck rack if one is available or prior to release if it is to
be sold in bulk. Before the dye is added, inporter facilities should
al so | abel the fuel as high sulfur, not for on-hi ghway use and have
avai | abl e docunentation to substantiate that the high-sul fur diese
fuel did not |eave the facility w thout being dyed.

27. Question: WII high sulfur diesel |oaded for shipnent to non-
U S locations require dye?

Answer: EPA will assune that all diesel fuel found in the United
States is intended for donestic sale and is subject to the
requi renents of 40 CFR § 80.29. However, EPA will exercise
enforcenent discretion for diesel fuel that is clearly intended for
export only, provided that the product is segregated, is clearly
mar ked as product for export only that does not conply with federa
nmot or vehi cl e diesel fuel standards, and supporting docunentation
substantiates it is for export only. This exception woul d not apply
if any of the fuel in questionis in fact being sold or offered for
sale, supplied or offered for supply, or is dispensed in any U S
mar ket pl ace.

28. Question: If a lowsulfur highway diesel fuel is accidentally
dyed blue, can it still be sold as low sulfur if the sulfur level is
docunented? Wat if [ow sul fur diesel fuel is accidentally m xed or
contamnated with high sulfur diesel fuel and the blend is found to
still be less than 0.05 wei ght percent sul fur? What procedure nust
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be followed to recertify as a |l ow sul fur diesel fuel?

Answer : Al though the presence of dyed fuel will be an indicator
of of f-highway, or potentially non-conplying diesel fuel, it will not
be the basis for enforcenment action if the presence of the dye is
i nadvertent. Enforcement will be based on actual analysis of diese
fuel sanples for conpliance with the applicable requirenents
according to the ASTMtest nethods specified in the regul ations.

Thus, for exanple, even if diesel fuel being sold or offered for sale
for use in notor vehicles contains sone visible evidence of the bl ue
dye as a result of commngling dyed and non-dyed product, the fuel
will not be inviolationif it otherwi se conplies with the
regulations. It is incunbent upon each party in the distribution
systemto ensure that any on-hi ghway diesel fuel neets the applicable
requirenents.

29. Question: |If off-road diesel nmust be dyed bl ue, may on-road
di esel be dyed any col or except bl ue?

Answer: Assumng that the on-road fuel conplies with the sul fur
percent age and cetane index requirenents, the practice of adding any
col or dye that woul d not be confused with blue would not be
prohibited. In any case, any alleged violations will be based on
sul fur and cetane anal ysis, not on col or.

30. Question: Certain fuel suppliers currently narket an on-hi ghway
di esel fuel which is dyed green. Can this product continue to be
mar ket ed under the regul ati ons?

Answer: As stated previously, enforcenment of the on-hi ghway fuel
requirenents wll be based on tests to determne conpliance with the
sul fur and cetane or aromatics standards and not fuel color. Since
the dye requirenent is intended to identify non-conplying product for
downstream purchasers, it is up to the suppliers and their custoners
to determne whether or not to market this product

31. Question: If low sulfur diesel fuel is intended to be used for
of f - hi ghway purposes only, nmay it be dyed bl ue despite the fact that
it conplies with the standards?

Answer : Yes.

32. Question: Does heating fuel or furnace oil which neets
commer ci al specifications for those products but does not neet
specifications for diesel fuel as defined in the regulations need to
be dyed bl ue?

Answer: Any heating fuel or furnace oil that is suitable for use
as a fuel for diesel notor vehicles will be considered a diesel fuel,
and subject to the requirenents of 40 CFR § 80.29, and if high sul fur
nmust be dyed.

33. Question: Does high sulfur diesel fuel for railroads need to be
dyed blue if it does not neet the specifications for diesel fuel as
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defined in the regul ations?

Answer: Any railroad diesel fuel that is suitable for use as a
fuel for diesel nmotor vehicles will be considered a diesel fuel, and
subject to the requirenents of 40 CFR §8 80.29, and if high sul fur rnust
be dyed.

34. Question: Does nmarine diesel fuel need to be dyed if it does not
nmeet the specifications for diesel fuel as defined in the regul ati ons?

Answer: Any narine diesel fuel that is suitable for use as a fue
for diesel notor vehicles will be considered a diesel fuel, and
subject to the requirenents of 40 CFR 80.29, and if high sul fur nust
be dyed.

35. Question: Does high-sul fur kerosene or Jet-A have to be dyed if
intended for use as a jet fuel ?

Answer: H gh-sul fur kerosene or Jet-Awll not have to be dyed
provided that: 1) the fuel neets the specification for jet fuel; 2)
the fuel is supplied to a custonmer as jet fuel; 3) it is reasonable
for the supplier to believe the custoner has a need for jet fuel; and
4) the supplier has no reason to believe the custoner is using the
fuel for use in diesel notor vehicles. If any of the above are not
nmet, then any party that supplies, transfers or offers for sale,
kerosene or Jet-A could potentially be liable if EPA discovers such
un-dyed hi gh sul fur product available for use in diesel notor
vehi cl es.

36. Question: Does high-sul fur kerosene or Jet-A that neets the
specification for jet fuel, have to be dyed if used for purposes other
than as a jet fuel ?

Answer : Since kerosene and Jet-A are clearly suitable for use in
di esel notor vehicles, they are subject to the regulations and, with
the exception for jet fuel use as described above, should neet the
regul atory requirenments, or be dyed. H gh-sul fur kerosene or Jet-A
that neets the specification for jet fuel, will be allowed to remain
undyed provided that: 1) the fuel is delivered to end users for
avi ation purposes; or 2) the fuel was part of a fungible batch with
publ i shed specifications, and parts of the fungi ble batch are
delivered to end users for aviation purposes.

Each party in the distribution chain will be held responsible for
obt ai ni ng reasonabl e assurance that there is a valid downstream nar ket
for aviation fuel, which permts the fuel to remai n undyed. At the
first level in the distribution systemthat there are no | onger any
avi ation destinations out of a common stream the dye nust be added.

For exanple, a refiner transporting high-sul fur kerosene or Jet-A
in a pipeline, which neets specifications for jet fuel, intended for
use as a jet fuel and ot her non-hi ghway purposes, would not have to
dye the fuel. The termnal receiving the fuel would dye the fuel upon
receipt if there were no aviation custoners. In the case of pipelines,
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product in a fungible batch neeting the specifications for jet fuel
woul d not have to be dyed. Termnals receiving this fungi bl e product
woul d have to add dye into the tank unl ess they have avi ation users
loading at their racks. In that case, termnals wuld have to dye at
the rack all non-aviation | oads and have docunentation avail abl e upon
i nspecti on whi ch denonstrate controls and procedures used for | oading
t he product.

In any of the above cases, any undyed hi gh-sul fur kerosene or
Jet-A should AT ALL TIMES be segregated fromany |ow sul fur diese
fuel used on-hi ghway and supported by appropriate docunentation that
clearly denonstrates that its intended use is as an of f-hi ghway fue
that does not conply with the regul ations.

37. Question: Desel fuels sonetines are bl ended wi th kerosene or jet
fuel for use in extrenely cold areas. |If inadequate supplies of |ow

sul fur kerosene exist, will an allowance be nade for the use of 51
grade (0.12 wei ght percent sulfur) kerosene in diesel fuel blending?

Answer: Any bl ends of kerosene or jet fuel and diesel fuel wll

be considered diesel fuel, as defined in 40 CFR 80.2(x), and wll be
subject to the requirenents of 40 CFR 8 80.29. No exceptions wll be
made for diesel fuel used in cold clinates.

38. Question: |If aregulated party purchases kerosene and uses it in

its bus fleet, is it aviolation if the kerosene is above the 0.05%
sulfur imt? Is the supplier liable for the msuse of the product?

Answer: Kerosene that is used as a fuel for buses, which are
di esel notor vehicles, is considered diesel fuel that nust nmeet the
requi renents of 40 CFR 880.29. Use of high sul fur kerosene to fuel
buses woul d constitute a violation of the diesel sulfur requirenent,
for which the fleet operator and the supplier woul d be presuned
[iable.

39. Question: In all instances where conpliance fuel contains sone
1,4 -dial kyl am no-ant hraqui none dye, is this to be reported in the EPA
"Fuel Manufacturers Quarterly Report for Mdtor Vehicle D esel Fuel?”

Answer: Any low sul fur diesel fuel that is inadvertently dyed
with 1, 4 dial kyl am no-ant hr aqui none shoul d have al ready been i ncl uded
in the overall |ow sulfur, on-highway diesel fuel production figures
that are reported to EPA each quarter

40. Question: Are properly coded bl endst ocks and/ or feedstocks noving
between refineries (that nmeet diesel fuel specifications except for
sul fur) required to be dyed?

Answer: Non-conplying distillate internediates and distillate
bl endst ocks that are QWY transported between refineries for further
processi ng do not have to be dyed provided the product wll be
segregat ed and docunented throughout the distribution systemas being
an intermedi ate or bl endstock, not a finished fuel and not suitable
for use on-highway. The follow ng restrictions apply:
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(A The source location and the ultinmate destination nust both be
refineries.

(B) The product nust be shi pped segregat ed.

(O The pi peline product codes nust identify the material as
unfinished distillate internediate or distillate bl endstock, which is
not suitable for on-highway diesel use (e.g., "Unfinished distillate -
not suitable for sale or use as an on-hi ghway di esel fuel"). Product
codes for intermedi ates and distillate bl endstocks nust be
distinctively different fromcurrent finished mddle distillate codes.

(D If the product is delivered into hol ding tanks for further
shipnment, it nust not be available to a truck |oading rack. The
responsibility for making sure that this does not happen woul d rest
with the owner of the product and hol di ng tanks.

LI ABI LI TY AND DEFENSES

41. Question: Were one refiner supplies diesel fuel to its branded
retail outlet which was obtained in exchange froma termnal operated
by another refiner, and a violation is detected at the retail outlet,
who is |iable?

Answer: The regul ations provide for presunptive liability on the
part of both parties to the exchange, one party as the "branded”
refiner and the other as a distributor.

42. Question: For violations found at branded or unbranded
distributor facilities, will EPA seek to hold liable only the
distributor in custody of the product at the tine of the violation or
will all distributors in the prior chain of title be considered
vicariously |iable?

Answer: Al distributors will be presuned |iable.

43. Question: For violations found at branded or unbranded retail
outl ets or whol esal e-purchaser consuner facilities, wll EPA presune
liable all distributors in the prior chain of title to that product?

Answer: Yes, all parties in distribution are presuned |iable.

44, Question: In a situation where a violation is detected at a
branded retail outlet which is supplied froma branded distri butor
which, in turn, receives diesel fuel through a pipeline which
transports the comm ngl ed product of the refiner whose brand appears,
plus one or nore other refiners, are all the refiners |iable? How
could the refiners establish a defense?

Answer : The refiner whose brand nane appears at the retail outl et
would be liable. In order to establish a defense, it would have to
show each of the elenents of the refiner’s branded facility defense in
40 CFR 8 80.30(g)(4). The other refiner(s) whose comm ngl ed product
was delivered to the retail outlet may be liable if they neet the
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definition of another regul ated party (e.g. distributor).

45. Question: If aviolation is found at a termnal where the termna
operator does not own the diesel fuel, who would be |iable?

Answer : The owner or operator of a termnal which stores diese
fuel without taking title to or otherwi se owning the fuel and w t hout
altering either the quality or the quantity of the fuel, is defined by
the regulations as a “carrier” (see 40 CFR 880.2(t)). As a carrier,
this party woul d be presuned |iable because the high sul fur diesel
fuel was found at that carrier’s facility. 1In addition, the refiner
or inporter who produced or inported the diesel fuel would be presuned
l'iabl e.

46. Question: Wiat should a carrier do if it would be in breach of a
contract with the conmpany supplying the product by refusing to
transport or store product that does not neet the standard?

Answer : Wiere high sul fur diesel fuel is found at a carrier
facility (including a termnal which does not take title to the
product), the carrier is presunmed liable for violating the
regul ations. W believe carriers can, and shoul d, negotiate contracts
which are drafted in such a way that the carrier is not obligated to
transport or store product in violation of the regul ations.

47. Question: 1In a case where nore than one party is presuned |iable
for a violation, and nore than one of the parties is unable to
establish a defense, is each party liable for a separate penalty?

Answer: Each party who is liable for a violation, and who is
unabl e to establish a defense, is liable for a separate penalty.

48. Question: Wat docunentation is needed to prove that a diese
fuel is not intended for highway use?

Answer: Any diesel fuel that is not dyed blue will be considered
to be available for use in diesel notor vehicles and notor vehicle
engi nes and subject to the provisions of 40 CFR 80.29(a). In the case
of diesel fuel that does not neet the on-highway standards and is dyed
blue, it is also prudent to retain comrercial docunentati on such as
invoices and bills of lading that indicate the diesel fuel is “for
of f - hi ghway use” only and that the product is only being sold to
custoners for non-hi ghway use.

49. Question: Wat kind of docunentation or other evidence nust a
party provide to establish that it (or its enpl oyees or agents) did
not cause a violation?

Answer: Al factors cannot be |isted because factual
circunstances differ and because EPA cannot anticipate all the types
of evidence that may show non-causation. For all parties, however, in
nmeeting the non-causation portion of their defense, the regul ations
provide that the party nust show, by reasonably specific show ngs, by
direct or circunstantial evidence, that the party (or the party’s
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enpl oyee or agent) did not cause the violation. In nmany instances the
cause of the violation will be evident fromthe inspection results
and rel ated docunent ati on.

In the case of a refiner or inporter, providing results of the
sanpling and testing of the diesel fuel in question, conducted in
accordance with the approved test nethods, before it left the
refinery or inporter’s facility would be a strong factor in
determni ng whether the refiner or inporter caused the violation.
However, because the refiner or inporter could have caused the
viol ation despite acceptable test results, additional evidence nay be
requi red. For exanple, a refiner could ship to its own downstream
termnal two products with different sulfur levels intended for
different purposes. |If these products becone conmm ngled after |eaving
the refinery, the product intended for |ow sul fur use could be out of
conpliance. The refiner thus could have caused this violation even
t hough the product was in conpliance when it left the refinery.

For distributors, resellers, and carriers, the best evidence to
show they did not cause the violation is evidence of who caused the
violation and how Qher strong evidence would be test results
showi ng the particular fuel in question net the standards when it was
delivered fromthese parties to the next person in the distribution
chai n. Evidence consisting of the other defense el enents (e.g.,
recei pt of product which was-in conpliance, an oversight program (as
di scussed in greater detail in the next question) with periodic test
results, etc.) would assist in show ng the violation nust have been
caused by another, but this is not necessarily conclusive. Were no
cause can be established for a violation, and no person in the
distribution chain will accept responsibility, the show ng necessary
for each person in the chain to establish it did not cause the
violation will be nore difficult.

It is not sufficient for a distributor to showthat it did not
handl e the diesel fuel, because there are ways to cause a violation
w thout actually touching the fuel (e.g., by msrouting high sulfur
diesel fuel to a location where it is ultinately used in a notor
vehicle). Moreover, other elenents of the defense still nust be net.

In the case of a retailer, the follow ng types of evidence are
exanpl es of relevant factors relating to whether the retail er caused
a violation:

1) records evidenci ng whether or not all diesel fuel purchased by
the retailer conplied with the standard;

2) any evidence regarding whether the retailer knew or had reason
to believe that the diesel fuel did not neet the standard; e.g. the
fuel sold at the station is dyed bl ue;

3) any evidence regarding alteration of diesel fuel stored in his
tanks by the retailer;

4) any evidence that the retailer nmay have recei ved fuel from
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anot her supplier(s).

50. Question: Wat criteria will EPA use to eval uate oversi ght
prograns; is sanpling and testing required, and if so how nmuch? Wat
type of service station nonitoring is considered acceptable? Is
there a m ni num percentage of shipnents which nust be tested? Wat
constitutes an acceptabl e oversight programfor a diesel manufacturer
suppl ying (1) branded jobbers selling under that manufacturer’s
brand, (2) another independent or unbranded jobber? As part of its
oversight program nust a branded refiner performperiodic sanpling
and testing at their non-owned termnals which supply the branded
refiner’s deal ers pursuant to an exchange agreenent, where the non-
owned termnals carry out their own periodic sanpling and testing
progran? |s a retail sanpling programrequired for an adequate

def ense agai nst an incident of nonconpliance at a branded retai
outlet? If so, what is an adequate retail sanpling progran? Pl ease
detail oversight responsibilities for jobbers.

Answer: For a distributor, reseller or corner (when the
violation is found at the carrier facility) to establish a defense,
these parties nust show (in addition to other el enents) an oversight
program such as periodic sanpling and testing to nonitor the product
bei ng sold, supplied, or transported by that party. This program
woul d thus nmonitor the quality of product in the possession or
ownership of the party, and not of product which has passed
downstream The diesel regulations do not require that an oversight
program consi st of sanpling and testing, but EPA is not aware of an
ef fective oversi ght program whi ch woul d not include sone periodic
sanpling and testing.

The frequency of periodic testing which would satisfy this
requi renent will depend upon several factors, including the
following: a) the results of previous sanpling; b) the vol une of
product in a particular batch (the larger the volune, the greater the
justification for sanpling and testing that batch); c) the degree of
confidence in the quality of the product which was received; and d)
the opportunity for increased sulfur content while the product is in
t he possession of the party (e.g., higher sulfur product present
whi ch coul d be comm ngl ed).

In the case of refiners, two types of sanpling and testing are
required (in addition to other requirenents) in order to establish a
def ense where a violation is found downstream and they are presuned
liable. The refiner is required to show t hrough the approved sanpling
and testing nethodol ogies that the diesel fuel in question was in
conpliance with the standard when transported fromthe refinery. This
generally would require that all product be tested. In addition, when
the violation is found at a branded facility downstream the refiner
al so nust show a quality assurance prog ramat its downstream branded
at it downstream branded facilities, such programto include periodic
sanpling and testing. The frequency of periodic sanpling and testing
whi ch woul d satisfy this requirenent will depend upon factors such as
the followng: a) the volune of product being handled at a particul ar
facility; b) the opportunity for violations to occur (e.g., the
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presence of high sul fur product which could cause a violation through
commngling); c) the results of previous sanpling at that facility
and at facilities upstreamand downstreamfromthe facility found in
violation; d) there is reason to believe the downstreamfacilities
may not be in conpliance with the contractual ly inposed requirenents
designed to prevent violations; and e) the results of sanpling and
testing in the market area where the violation occurred. A branded
refiner may use other parties to conduct periodic sanpling and
testing downstream However, if the branded refiner is to neet the
oversight portion of its defense, it can not sinply rely on anot her
party’s oversight; the refiner nmust have an appropriate contract with
the party and maintain oversight with regard to that party’s program
If the other party’s sanpling or testing is inadequate, the branded
refiner will not be able to neet its defense.

51. Question: Wt nust a refiner do to neet the "contract defense,"”
as set forth in 40 CFR § 80.30(qg)(4)

Answer: The defenses set forth in 40 CFR §8 80.30(g)(4) relate to
viol ations discovered at branded distributor or reseller facilities
(40 CFR 8 80.30(c)) and at branded retail outlets and whol esal e
pur chaser-consuner facilities (40 CFR § 80.30(e)).

In such cases the refiner nust neet all the elenments of the
defense in 40 CER 88 80.30(g)(4)(i) and (ii), and nust neet one of
the additional elenents in 40 CFR 8 80.30(g)(4)(iii).

First, the refiner nust denonstrate the exi stence of a contract
with the appropriate entity. This contract nust have been designed to
prevent the specific circunstances which caused the particul ar
vi ol ati on.

Second, there nust be an adequate oversi ght program such as
periodic sanpling and testing, to ensure conpliance with the
contractual obligation. This oversight defense el enent has been
di scussed in response to other questions in this section.

Wth regard to the contract itself, we feel it is inappropriate
for EPAto set forth specific requirenents regardi ng the necessary
provi sions of such contracts. Rather, such contracts wll be
eval uated on a case-by-case basis. However, the following is a
partial list of broad areas that a contract shoul d address:

1) The amount of sanpling and testing that nust be done by the
entity with whomthe contract is in place (e.g., distributor).

2) Specific procedures and other specific requirenments to ensure
that high sul fur diesel fuel or blendstock is not commngled with | ow
sul fur diesel fuel. The specific requirenments nust be ainmed at the
ci rcunstances as they exist with each entity. They nust be nore than
nere recitals that the entity nust avoid violating the diesel
regul ati ons.

3) Required training regarding the regul ati ons, product handling
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and any other procedures and requirenents outlined in the contract to
prevent viol ations.

4) Appropriate responses if diesel fuel having excessive sul fur
or an insufficient cetane index is identified by periodic sanpling
and testing or by any other means, including (where appropriate)
reporting, corrective actions, steps to prevent future violations,
steps to identify the cause of the violation, resanpling and testing,
i ncreased sanpling and testing, retraining, etc.

5) Appropriate responses if it is discovered that a person with
whoma contract is in place is not in conpliance with the contract
provi sions. Such responses should i nclude affirnmative actions which
are reasonably cal cul ated to conpel the person to conply with the
contract provisions.

52. Question: Howlong will records have to be saved?

Answer: The regul ations do not nmandate record retention.
However, it is in the regulated party’ s best interests to maintain
records for five years in case it becones necessary to establish a
defense if a violation is discovered.

53. Question: Howlong nmust regul ated parties retain diesel sanples
taken in conjunction with an oversight progran®

Answer: The Agency’s policy with regard to sanple retention has
not changed. As in the past, the Agency will eval uate the adequacy of
arefiner's test data and any party’s oversight programon the basis
of records of sanpling and testing, rather than by eval uati on of
sanpl es of diesel. A retained sanple could conceivably be useful in
resol ving a di screpancy between a conpany’s and EPA's test results.

54. Question: Can a party rely on tests done by another party or by
an i ndependent |aboratory? WIl a third party conpany assune any
liability if their actions lead to violations?

Answer : Under certain circunstances tests perfornmed by anot her
party or | aboratory nmay be acceptable, especially where the
reliability of the tests is high (e.g., where a carrier contracts to
have a supplier sanple and test product imrediately after delivery).
Liability is not transferred to the third party who conducts the
tests, however; the burden remains on the regul ated party to
denonstrate that any testing is perfornmed in accordance with the
regul atory requirements, and that sanpling nethods and frequency are
adequat e.

55. Question: Anong the defenses available to a carrier found to be
inviolationis the ability to provide "any other evidence that shows
that care was taken to avoid blending the diesel fuel wth anything
whi ch woul d change its cetane index or sul fur percentage”. Wat, in
EPA' s view, mght constitute such evidence? For exanple, would
copies of field operating instructions requiring operators to nmake
“clean” pipeline cuts constitute such evidence? Wat about clearly

20



stated product codes requiring shippers to ship only conplying fue
(i.e., max. .05%sul fur, mn 40 cetane only) under a specified
product code reserved solely for on-hi ghway diesel ?

Answer: The two exanpl es of evidence given in the above question
woul d constitute evidence which would be relevant to a carrier’s
defense. Qher exanples of steps a carrier can take to ensure the
quality of diesel fuel in its possession include the follow ng:
contractual agreenments between the carrier and other parties that
include requirenents that are designed to preserve the quality of
di esel fuel; and product handling procedures that are reasonably
calculated to preserve the integrity of diesel fuel, together wth
enpl oyee training on the procedures and neasures to ensure the
procedures are followed. EPA |ooks at these natters on a case-by-
case basi s.

56. Question: Wuat nust a diesel fuel retailer do to establish a
def ense agai nst presunptive liability if non-conplying fuel is
detected at a retail outlet?

Answer: |In a case where high sulfur diesel is discovered at a
retail outlet, the retailer nust showit did not cause the violation
in order to establish a defense. |f the diesel fuel is dyed bl ue,
the retailer will nornally not be able to escape liability, because
it is incunbent upon a retailer to check the color of any diesel fuel
that is delivered (or of the fuel in the storage tank follow ng
delivery of new product). If the violating diesel fuel is not dyed
blue, the retail outlet would be expected to have bills of |ading
that represent all of the diesel in the storage tank, and that
represent that the diesel fuel conplies with the standards.

57. Question: |If aretailer also ows/operates a bulk plant for
heating oil (but does not supply the retail outlet fromthe bul k
plant), does this place any additional burden on the retailer to
establish a defense against presunptive liability for a violation at
aretail outlet?

Answer: Since this situation creates a significant potential for
violations, the retailer should maintain thorough records to
denonstrate that the heating oil is not being supplied or offered for
sal e for on-hi ghway use.

58. Question: Is it necessary for regulated parties to keep pipeline
tickets, bills of |ading and other pertinent docunents on shipnents

of high-sulfur jet fuel and kerosene, which could be blended into

di esel fuel ?

Answer : EPA does not mandate any specific record retention. In
establ i shing a defense, however, a regulated party shoul d have
docunents avail able to denonstrate conpliance, particularly regarding
the destination of any high-sul fur products which coul d be used as
diesel fuel. It would also be inportant for any high sul fur fuel
shi ppi ng docunents to clearly state “for off-highway use only.”
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59. Question: |If EPA determ nes that nonconplying fuel has been
sol d, but cannot determ ne the nunber of sale transactions, how will
EPA determ ne the nunber of violations?

Answer: EPA is in the process of developing a penalty policy for
these regul ations, which will likely consider simlar factors as
provided in the RVP penalty policy.

60. Questi on: Are there any additional neasures that a distributor
can take (beyond sanpling and testing and certifications on each bil
of lading) to strengthen its defense if a retail outlet is found to
be selling high sulfur diesel at notor vehicle diesel punps?

Answer: If it is determned that a distributor provided high
sul fur fuel to a notor vehicle diesel punp where a violation is
di scovered, then there is no defense that woul d absol ve the
distributor of liability. However, other distributors or termnals
that supply fuel to that retailer are also potentially |iable. For
those parties ensuring that all high sulfur diesel fuel that |eaves a
termnal is dyed blue, so that downstream parties can visibly
identify non-conplying diesel fuel and marking all high sulfur
product delivery docunents as “off-highway use only" wll further
strengthen a defense if a violation is alleged. In addition,
distributors should routinely review invoices and bills of lading to
identify any suspect deliveries that mght result in high-sul fur fuel
bei ng used on-hi ghway and take appropriate actions if violations seem
likely.

61. Question: Wuat should a distributor do if a retailer w shes to
pur chase of f-hi ghway di esel fuel ?

Answer: If aretail outlet requests delivery of off-highway
diesel, the distributor should deliver the product only if the
retailer has a legitinate need for off-highway fuel and the retailer
has procedures in place to prevent off-highway di esel fuel from being
used in nmotor vehicles. The primary neans of preventing m sfueling
violations would be to ensure that the punps di spensing high sul fur
product are clearly | abeled for off-highway use only or display
appropriate warni ngs regarding the federal prohibition for msfueling
di esel notor vehicles. In addition, any off-highway di esel should be
dyed and the product transfer docunent should clearly identify the
product as "off-highway fuel, not |legal for notor vehicle use.” |If
t he above are not in place, the distributor would be risking
liability for msfueling if EPA discovers a violation.

M SFUELI NG

62. Question: How does EPA plan to enforce the msfueling
pr ohi bi tion?

Answer: EPA will enforce the msfueling prohibition prinmarily
t hrough inspections at retail outlets and whol esal e purchaser -
consuner facilities, sanples fromvehicles, and records checks at
whol esal e purchaser-consuner facilities.
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63. Question: In a case where a whol esal e purchaser-consuner uses
hi gh sul fur diesel to fuel notor vehicles, who would be |iable for
this violation?

Answer : The use of diesel fuel that does not neet the on-hi ghway
standard to fuel a notor vehicle is prohibited by 40 CFR § 80. 29(a),
whi ch states that no person nay di spense any diesel fuel for use in
not or vehicles unless the fuel nmeets the on-highway standards. In
addition, diesel msfueling is specifically prohibited by dean Ar
Act 8§ 211(g), which provides as foll ows:

Begi nning Cctober 1, 1993, no person shall introduce or cause or
allow the introduction into any notor vehicle of diesel fuel which
such person knows or shoul d know contains a concentration of sul fur
in excess of 0.05 percent (by weight) or which fails to neet a cetane
i ndex mni nrumof 40 or such equivalent alternative aromatic |evel as
prescribed by the Admnistrator....

In a case where diesel fuel that does not neet the requirenents of 40
CFR 8§ 80.29 is used by a whol esal e purchaser-consurer (WPC) or its

enpl oyee to fuel a notor vehicle, this party would be liable for the
violation. The only possi bl e defense woul d be proof that the WPC
ordered and paid for on-highway diesel fuel, but the distributor

i nstead delivered un-dyed high sul fur diesel fuel which was

docunent ed as on- hi ghway di esel fuel.

If the WPC s enpl oyee knowi ngly msfueled a notor vehicle with
hi gh sul fur diesel, that enpl oyee also would be individually Iiable.

In such a WPC m sfueling case, the diesel fuel distributor or
reseller mght also be liable for a msfueling violation. In order to
establish a defense, the distributor or reseller would be required to
show it did not cause the violation. EPA believes the distributor or
reseller woul d be unable to establish this “did not cause" defense
elenment if the distributor or reseller either knew, or should have
known that the WPC was msfueling, yet failed to take reasonabl e
steps to stop the violations.

For exanple, a distributor would know, or should know, that
m sfueling violations are occurring if the distributor, or its
enpl oyee, actually sees notor vehicles being fueled fromthe WPC s
punp that is supplied with high sulfur diesel by the distributor
SSmlarly, in a case where a distributor has historically supplied a
WPC wi th diesel fuel used to fuel fleet notor vehicles, such as a bus
fleet, and subsequent to Cctober 1, 1993 the WPC orders a sim|lar
vol ume of high sul fur diesel, the distributor would, or should, know
of the high potential for msfueling violations.

In the situation where a distributor or reseller knows or should
know of an occasional msfueling by a WC, it would be reasonable for
the distributor or reseller to informthe WPC of the violations. A
pattern of msfueling violations mght require the distributor to
refuse to supply high sulfur fuel to the WPC until appropriate
assurances are nmade and neasures are undertaken to ensure m sfueling
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violations will not recur.

The same responsibilities would apply to a truck carrier that
supplies high sulfur diesel to a WC, where the carrier knows or
shoul d know of m sfueling violations.

64. Question: Wat penalties will be sought for m sfueling
vi ol ati ons?

Answer: The Oean Air Act specifies a penalty of up to $25, 000
per day per violation plus any economc benefit or savings resulting
fromthe violation(s). EPAis in the process of developing a penalty
policy which wll specify the proposed penalties for various types of
viol ations, including msfueling.

65. Question: Mist retail punps be labeled at facilities that carry
bot h | ow sul fur and hi gh-sul fur di esel products?

Answer: If aretailer elects to sell both | ow sul fur and hi gh-
sul fur diesel fuel, the retailer nmust be particularly careful because
of the hei ghtened chance of msfueling, and the resulting exposure to
liability. Wiile the regul ations do not nandate punp |abeling, it
normal |y woul d be essential to avoid msfueling. Qher steps include,
but are not limted to, selling high-sulfur diesel fuel frompart of
the station different fromother fuels and nonitoring of each sale
that takes place. EPA believes that it would be very difficult for a
retailer to establish any defense against liability for a msfueling
violation that occurs froman "off-highway” punp at the retailer’s
facility.

In addition, a distributor that delivers high sulfur diesel fue
into aretail outlet storage tank that supplies a punp not properly
| abel ed woul d be liable for msfueling violations that occur at that

punp.

66. Question: My persons other than retail ers, whol esal e purchaser-
consuners, distributors, resellers, carriers, and refiners be held
liable for msfueling notor vehicles with high sul fur diesel fuel.

Answer: Section 211(g) of the ean Air Act prohibits any person
fromintroducing into a notor vehicle diesel fuel which the person
knows or shoul d know does not neet the on-hi ghway di esel standards.
As a result, any individual who fuels a notor vehicle froma punp
that is |abel ed as containing off-highway diesel, or who otherw se
shoul d know the fuel is off-highway diesel, would be |iable. For
exanple, this prohibition clearly would apply to operators of notor
vehi cl es or trucks.

67. Question: Are there any inplications for Canadi an or Mexican
based trucks entering the U S wth non-U S grade diesel fuel?

Answer: As long as the vehicle entering the United States is
only being powered by high sul fur diesel fuel purchased outside the
United States, there will be no liability. However, if high sulfur
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di esel fuel is being transported for any of the purposes outlined in
the regul ations, then that person/entity nust conply with the
regul ati ons.

68. Question: Since foreign based trucks are registered out of the
United States, will these trucks be able to refuel in the United
Stat es usi ng non-hi ghway grades of fuel?

Answer : No.

69. Question: |If a US based truck delivering goods into Canada
pur chases non-U S. grade diesel fuel in Canada, and then returns to
the US wththat fuel in his tank, will he be subject to the

m sfueling provisions outlined in the final rule?

Answer: The purchase of non-U S. grade diesel fuel in Canada by
a U S based truck and used by the same truck in order to return to
the US. is not a violation of the msfueling provisions of 40 CFR §
80.29 and A ean Air Act 8 211(g)(2). However, the introduction of
hi gh-sul fur diesel fuel could void the manufacturer’s warranty.

70. Question: WII EPA be prinmarily taking sanples fromon-road
di esel vehicles for enforcenent purposes?

Answer: EPA will be collecting sanples fromall regul at ed
parties that supply or use diesel fuel, however, the specifics of
EPA s enforcenent strategy have not yet been nmapped out.

| NSPECTI ONS

71. Question: Were will EPA focus its enforcenent efforts; how wil
EPA target particular facilities for inspection; and who wi |l conduct
EPA sanpl i ng?

Answer : EPA conducts inspections at all regulated facilities;
including refineries, termnals, WPCs, retail outlets and trucks.
| nspections are conducted prinmarily by authorized contractor
personnel and EPA staff on a random basis, however, inspectors wl
respond to conplaints that suggest a violation.

72. Question: WII| EPA conduct audits of upstreamfacilities,
including pipeline termnals? WII refineries be audited first?

Answer: Sanpling and testing by EPA and its contractors is the
primary means of nonitoring conpliance. EPA will supplenment the field
inspections with audits of any regulated facility during
i nvestigations of nonconpliance to determne the full extent and
source of violations, or based on any other indications of possible
vi ol ati ons.

73. Question: How are EPA inspections conducted?
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Answer: The authorized EPA inspectors will clearly identify
t hensel ves, present their credentials and state the purpose and
nature of the inspection before beginning their procedure. |nspectors
will nmake all reasonable efforts not to i npede the normal conduct of
business at the facility and will adhere to any |ocal safety
procedures if so requested. Cenerally, one sanple per storage tank of
finished product will be screened in the field for conpliance. If the
field screening test indicates a potential violation, a |aboratory
sanple will be collected and anal yzed i n accordance with the
regul atory procedure.

74. Question: Wat information can refiners and ot her regul ated
parties provide to expedite inspections?

Answer: At the start of an inspection, a party can advi se EPA
concerning applicable safety requirenments for obtaining sanples from
the storage tanks. It can also provide informati on concerning the
| ocation, product quantities and type of storage tanks in which the
finished product is stored (e.g., floating roof tank or fixed roof
tank) and the type of gauge tubes that are used (perforated or
solid). At the tinme of the inspection, a party shoul d provide
docunent ati on and ot her evi dence indicating whether product is
bl endst ock or finished diesel fuel and the intended destination of
t he product.

75. Question: Howw |l EPA inspect unmanned termnals that are
entered with "keys" by various purchasers lifting products from
common st orage?

Answer: EPA w Il coordinate with the termnal owner/operator to
gain access to the termnal and records relating to product stored at
the term nal.

76. Question: WII| EPA cooperate with other federal agenci es when
enforcing the diesel desul furization regul ations?

Answer: Yes. In the past, EPA has cooperated with other federal
state and | ocal agencies when enforcing other notor vehicle fuels
rul es, such as under the | ead phasedown and gasoline volatility
prograns. For exanple, EPA has conducted joint investigations,
i ncludi ng search warrant inspections, with the Internal Revenue
Servi ce. EPA has al so conducted joint inspections and audits with the
US Qustons Service. EPA intends to use the same types of
cooperative efforts, where possible, when enforcing the diesel
desul furization regul ati ons.

NOTI FI CATI ON OF VI OLATI ONS

77. Question: Wat procedure will EPA followto notify conpani es of
violations; to resolve violations?
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Answer: EPA generally will informall identifiable parties who
have potential liability when a field test indicates diesel fuel may
be in violation of the standard. Inspectors will provide the
person(s) in charge with fact sheets that address the specific
findings and advi se appropriate actions for the parties involved. |f
| aboratory anal ysis confirns a violation, EPA will subsequently issue
a Notice of Violation to the presunptively |iable party(s)
identifying the violation and setting forth a proposed penalty
amount. Each party then nmay present additional facts and/or evidence
to establish that the violation did not occur or to support a defense
as set forth in the regulations. If a party neets its defense, EPA
will drop the action. If not, EPAw Il attenpt to negotiate a
settlement with the party. If negotiations for settlenent fail,
dependi ng on the nature and magni tude of the case, EPA will either
initiate an admnistrative action, which affords the liable party an
opportunity for a hearing before an admnistrative |aw judge, or
refer the case to the Departnent of Justice with a recomrendati on
that a conplaint be filed in federal district court to recover the
maxi mum statutory penalty.

78. Question: How quickly will EPA notify parties of violations?

Answer: EPA will informthe operator of the inspected facility
i mredi ately when field test results indicate nonconpliance. If
parties request, EPAw Il provide the results of |aboratory tests as
soon as conpl eted. The Notice of Violation is issued as soon as
possi bl e after |aboratory verification of the violation.

79. Question: Wuat are the penalties for a diesel violation? WII
the amount of a penalty take into account the sulfur |evel, cetane
i ndex and vol une of product in violation?

Answer: The statutory penalty for violations of § 211 of the
A ean Air Act, under the authority of which the diesel regul ations
are promulgated, is up to $25,000 per day per violation and the
amount of the economc benefit or savings resulting from
the violations. A though not yet conplete, EPA s diesel penalties
wll likely be based upon the gravity of the violation (amount of
sul fur over the standard or degree of deficiency in cetane index),
the volunme of product in violation, business size, and in certain
cases, any history of prior violations.

REVEDI AL ACTI ON

80. Question: Wuat should a party do if it discovers product not
conplying with the regulations during the course of an oversi ght
progran? How may a party renedy such a violation? Can the high sul fur
fuel be transported or sold? WII| EPA allow or require rebl endi ng?
WII EPA close the facility? WII EPAinitiate an enforcenment action
based upon the violation? Is the party required to notify EPA? Wat
if the product is already downstrean?
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Answer: |If at any tine, whether in the course of an oversight
programor through any other means, a regul ated party di scovers non-
conpl ying product, it should pronptly take steps to remedy both the
violation and the conditions which caused the violation. The nature
of the renmedial action will depend on the | ocation and circunstances
of the non-conpliance. For exanple, if non conpliance is found at a
retail outlet or a WC facility, the product should i mrediately be
renmoved fromsale or no | onger dispensed for use in diesel notor
vehicles. It would be appropriate to contact the fuel supplier and
nmake arrangenents to have the product renoved or reblended into
conpliance. Simlar actions would be appropriate if non-conpliance
were discovered at a termnal |oading rack. The tank shoul d be
i mredi ately cl osed fromthe | oadi ng rack, or the punps turned off,
and signs should be posted clearly identifying the tank as of f-spec
and unavail abl e for sale as on-highway fuel. The violation should be
remedi ed by bl ending | ower sul fur product with the high sul fur fue
and the tank then sanpled to ensure that the product is in conpliance
before the tank is reopened for sale. If the tank cannot be bl ended
into conpliance, the product should be shipped to another facility,
and/ or designated for use as an off-highway fuel, and dyed in
accordance with the regulations. If the non-conpliance is discovered
at a bulk storage facility, arrangenents should be nade to blend the
product into conpliance if feasible or the product redesignated as an
of f - hi ghway fuel and dyed in accordance with the regulations. In any
of the above scenarios, the regulated party should ascertain the
cause of the violation and nake efforts to prevent reoccurrence or
its continuance. |f any non-conplying product has al ready been
transported to a downstreamfacility, the regul ated party shoul d
i nformthe downstreamrecipients of the non-conplying product and
take steps to recover the non-conplying product or reblend it into
conpliance. Any efforts to renedy non-conpliance shoul d be
docunented and retained for review by EPA if necessary. At no tine
should a regul ated party continue to transport or offer for sale or
di sperse a non-conpl yi ng product as an on-hi ghway fuel. The above are
intended to be general guidelines, each case shoul d be assessed
i ndi vi dual |'y.

Regul ated parties are not required under the regulations to
inform EPA of self identified non-conpliance. However, if EPA
di scovers a violation such as those descri bed above, and a regul at ed
party has not initiated renedial actions, EPA w || consider such
inaction in determning the proposed penalty in any Notice of
Vi ol ati on.

EPA has no authority to require any of these renmedial actions, or
to close a facility. EPA nay exercise its discretion and not initiate
an enforcenent action on the basis of high sul fur diesel fuel
di scovered by a regulated party if it has conpletely corrected the
vi ol ation.

81. Question: Wiat should a conpany do if it is notified that EPA

has di scovered a violation? WII any renedi al action affect the
penal ty?
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Answer: The conpany should imredi ately take renedial actions to
correct the violation and the conditions which caused the violation
(as described in the previous question). Such actions wll be
considered by EPAin partially mtigating any penalty inposed because
of the violation.

82. Question: Wuat will the Agency’s procedure be for allow ng (or
not allow ng) diesel sales when high sulfur fuel is indicated by the
field test instrunent?

Answer: Wien EPA inspectors informa conpany that a diesel field
test shows diesel fuel exceeds the sulfur standard, the Agency vi ews
this as notice to the conpany of a possible violation of the
regul ations. Wile the regulations do not give EPA the authority to
stop the sale of non-conplying product, if the EPA | aboratory
confirns the diesel fuel does not neet the standard, the conpany wl|
be entitled to partial penalty mtigation only if appropriate
remedi al action was taken as soon as the conpany was told of the
failed field test.

83. Question: Wiuat is the procedure to verify that a tank is back in
conpl i ance once corrective action has been taken?

Answer: Appropriate sanpling and testing in accordance with the
regul atory nethods is the only neans of ensuring conpliance.
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